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BE F Q R E  THE  AR IZQ NA ,C 0 KP Q R ATIQ N c o mmls s lo n

IN THE MATTER OF QWEST
CORPORATION'S PETITION FOR
ARBITRATION AND APPROVAL OF
AMENDMENT TO INTERCONNECTION
AGREEMENT WITH ARIZONA
DIALTONE, INC. PURSUANT TO
SECTION 252(B) OF THE
COMMUNICATIONS ACT OF 1934, AS
AMENDED BY THE
TELECQMMUNICATIQNS ACT OF 1996
AND APPLICABLE STATE LAWS

1. QWEST'S  AUTHORITY TO PETITION FOR ARBITRATION UNDER 47 U.S .C.

ARIZONA DIALTONE, INC.'S  BRIEF
REGARDING ARBITRABILITY OF
INTERCONNECTION DISPUTE
WITH QWEST CORPORATION
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15 P urs ua nt to  the  P roce dura l Orde r da te d  J a nua ry 16, 2008 (the  "P roce dura l Orde r") is s ue d

16 by Admin is tra tive  La w J udge  S a ra h  N. Ha rp ring  unde r the  a u tho rity o f Me  Arizona  Corpora tion

17 C o m m is s io n  (Me  "C o m m is s io n "),  Ariz o n a  Dia lto n e ,  In c .  ("AZDT") h e re b y s u b m its  its  b rie f

18 re g a rd in g  th e  a rb itra b ility o f Me  is s u e s  s e t fo rth  in  th e  P e titio n  fo r Arb itra tio n  (th e  "P e titio n ")

19 file d  b y Q we s t C o rp o ra tio n  ("Q we s t").

2 0
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22 S e c tion  252(b )(1 ) o f the  Te le c ommunic a tions  Ac t o f 1996  (the  "Ac t") s ta te s :

23

24

25

26

During the period from the 135th to the 160th day (inclusive) after
the date on which an incumbent local exchange carrier receives a
request for negotiations under this section, the carrier or any other
party to the negotiation may petition a State commission to arbitrate
any open issues.

47 U.S.C. § 252(b)(1) (emphasis added). As the underscored language indicates, §252(b)(1) of



l r.

1 the  Act conte mpla te s  tha t the  e ve nt trigge ring the  right to pe tition for a rbitra tion is  a  re que s t for

2 ne gotia tions  ma de  by a  compe titive  loca l e xcha nge  ca rrie r ("CLEC") Q a n  incumbe nt loca l

3 e xcha nge  ca rrie r ("ILEC"). In  th is  ca s e , howe ve r, a s  the  Commis s ion  corre ctly no te s  in  the

4 P roce dura l Orde r, the  re que s t for ne gotia tions  wa s  ma de  by the  ILEC (Qwe s t), not the  CLEC

5 (AZDT). The  que s tion the re fore  a ris e s  whe the r a  re que s t for ne gotia tions  ma de  by a n ILEC,

6 ra the r tha n Q a n ILEC, is  s ufficie nt to  trigge r the  right to  pe tition for a rbitra tion.

7 Unde rs igne d counse l ha s  re vie we d re le va nt fe de ra l ca se  la w, the  imple me nting re gula tions

8 found in the  Code  of Fe de ra l Re gula tions  (Title  51), a nd the  Arizona  Adminis tra tive  Code  a s  it

9 pe rta ins  to a rbitra tion be fore  the  Arizona  Corpora tion Commis s ion (Rl4-2-1501 , e t L), but ha s

10 be e n una ble  to loca te  a ny le ga l a uthority re ga rding whe the r a  re que s t for ne gotia tions  by a n ILEC

11 is  s uffic ie n t to  trigge r the  right to  pe tition  for a rb itra tion  be fore  a  S ta te  commis s ion . In  th e

12

13 252(b)(1) a nd ge ne ra l principle s  of s ta tutory cons truction.

14

15 to  pe tition  for a rbitra tion is  the  re ce ipt by a n  ILEC of a  re que s t for ne gotia tions . The  s ta tu te

16 could ha ve  be e n writte n to provide  tha t a  re que s t for ne gotia tions to  or from a n ILEC is  s ufficie nt

17 to  trigge r the  righ t to  pe tition  fo r a rb itra tion ,  bu t obvious ly,  the  s ta tu te  doe s  no t s o  re a d .

18 The re fore , cons is te nt with the  funda me nta l principle  of s ta tutory cons truction tha t una mbiguous

19 s ta tutory la ngua ge  mus t be  inte rpre te d a ccording to its  pla in me a ning,' the re  would a ppe a r to be

20 no ba s is  for a llowing a  re que s t for ne gotia tions  by a n ILEC to  trigge r the  right to  pe tition for

21 a rbitra tion. S imila rly, the  principle  of s ta tutory cons truction tha t the  e xpre s s ion of one  or more

22 items in a  cla ss  excludes  the  items not expressed,2 the  omiss ion of a  reques t for negotia tions  by an

23 ILEC a s  a n e ve nt trigge ring the  right to pe tition for a rbitra tion mus t be  de e me d inte ntiona l. Thus  ,

24

25

26

1 Powers v. Carpenter, 203 Ariz. 116, 118 1[9, 51 P.3d 338, 340 (2002).

2 State v. Roscoe, 185 Ariz. 68, 71, 912 P.2 1297, 1300 (1996).
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1 as a  matter of s tra ightforward sta tutory analysis , it would appear that a  request for negotia tions

2

3 However, the  principle  of s ta tutory construction tha t a  s ta tute  will be  construed to avoid

4 a bs urd re s ults  milita te s  in fa vor of tre a ting a  re que s t for ne gotia tions  by a n ILEC a s  a n

5 arbitra tion~triggering event. After a ll, it is  somewhat illogical to a llow a  request for negotia tions

6 by a  CLEC, but not a  reques t for negotia tions  by an ILEC, to trigge r the  right to pe tition for

7 a rbitra tion. More ove r, the re  is  a  logica l e xpla na tion for why the  s ta tute  re a ds  a s  it doe s . The

8 p u rp o s e  o f th e  Te le c o m m u n ic a tio n s  Ac t o f 1 9 9 6  wa s  to  o p e n  lo c a l te le p h o n y m a rke ts  to

9 compe tition. Be lls outh Te le communica tions , Inc . v. MCIme tro Acce s s  Tra ns mis s ion S e rvice s ,

10 L.L.C .

l l Act a llows  a  CLEC to s e e k a rbitra tion of the  te rms  a nd conditions  of a n inte rconne ction

12 agreement with an ILEC a fte r firs t se rving the  ILEC with a  reques t for negotia tions . In othe r

13 words, the  right to pe tition for arbitra tion was designed to protect the  rights  of newly emerging

14 compe titors  (CLECs ) to force  forme rly monopolis tic ILE Cs  to e nte r into inte rconne ction

15 agreements . In  th is  conte xt,  it doe s  not a ppe a r tha t the  s ta tu tory s che me  conte mpla te d  the

16 s ce na rio pre s e nte d in this  ca s e , whe re  it is  the  ILEC, not the  CLEC, which ha s  s e rve d a  re que s t

17

18 is  one -s ide d  with  re s pe c t to  the  right to  re que s t ne gotia tions ,  the re by trigge ring  the  right to

19 pe tition for a rbitra tion.

20 In conclus ion, AZDT doe s  not oppos e  a rbitra tion in this  ma tte r if the  Commis s ion de cide s

21 to re ta in juris dic tion, s o long a s : (1) Qwe s t's  P e tition for Arbitra tion a nd pa ra lle l Compla int a re

22 cons olida te d, a nd (2) the  cons olida te d ma tte rs  a re  s e t for he a ring on a  norma l time line  ra the r tha n

23 the  a cce le ra te d time line  re quire d for a rbitra tion ma tte rs  .

24

25

26 3 Arpaio v. Steinle, 201 Ariz. 353, 355 115, 35 P.3d 114, 116 (App. 2001).
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11. APPLICABILITY OF 47 U.S.C. § 252 ARBITRATION TIMELINES

2008.

CHEIFETZ IANNITELLI MARCOLINI, P .C.

By
4

1

2 As noted above, and as  s ta ted a t the  Joint Procedural Conference  held on January 14,

3 2008, AZDT doe s  not oppos e , a nd in fa ct, fa vors , cons olida tion of Qwe s t's  P e tition for

4 Arbitration and its parallel Complaint because the Petition and Complaint substantially overlap in

5 te rms  of the  fa ctua l ba s e s  the re for a nd the  re lie f re que s te d the re in. As  a  re s ult, it would s e e m

6 obvious  tha t it is  more  e fficie nt a nd e conomica l to cons ide r the  P e tition a nd the  Compla int in a

7 consolida te d proce e ding ra the r tha n he a ring those  ma tte rs  se pa ra te ly .

8 If die  P e tition a nd Compla int a re  cons olida te d, AZDT's  pos ition is  tha t the  cons olida te d

9 ma tte rs  s hould be  s e t for he a ring on the  norma l time fra me  for non-a rbitra tion ma tte rs  pe nding

10 be fore  the  Commiss ion, ra the r tha n on the  a cce le ra te d time fra me  for a rbitra tion ma tte rs  ma nda te d

11 by the  Act. To be  cle a r, AZDT is  not s e e king to de fe r a  he a ring on the  cons olida te d ma tte rs  for

12 a ny s ubs ta ntia l le ngth of time , but doe s  be lie ve  tha t the  he a ring on the  P e tition, pre limina rily

13 s che du le d  fo r Fe brua ry 11 , 2008 , would  be  p re ma ture  in  the  e ve n t o f cons o lida tion . More

14 spe cifica lly, AZDT re que s ts  tha t the  Commiss ion: (1) consolida te  the  P e tition a nd Compla int, a nd

15 (2) s e t the  cons olida te d ma tte rs  for he a ring in or a fte r April 2008 .

16 RESPECTFULLY SUBMITTED this Y day of January,

17
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arm
Gle nn B. Hotchkis s , Es q.
Ma tthe w A. Klopp , Es q .
Attorne ys  for Re s ponde nt, Arizona  Dia ltone ,
In c .
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